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Shifting Paradigms: Do Both Parents Have "Equal 
Custody Rights" Under Indian Law? 
 
When a marriage dissolves or the animosity between the couple increases, a 
single, emotionally charged question inevitably takes center stage for 
anxious parents: “What are my chances of securing custody of my 
child?” 
 
In urban professional circles, a dual wave of misinformation often circulates. 
Some believe the legal system automatically favours an equal 50-50 split, 
while others operate under the assumption that mothers hold an absolute, 
unshakeable monopoly over custody battles. 
 
As family law practitioners, we see firsthand how these misconceptions can 
cloud a client's judgment and harm their litigation strategy. The reality within 
Indian family courts is highly nuanced, deeply psychological, and 
fundamentally centered around a single, supreme legal doctrine: The 
Welfare of the Child. 
 
Here is how Indian courts actually evaluate child custody, who holds the 
practical advantage, and how modern jurisprudence is changing the rules of 
engagement. 
 
The Legal Framework: Is It Truly "Equal"? 
 
The short answer is no—not explicitly by statutory definition. India’s 
child custody framework is currently governed by a patchwork of archaic 
personal laws and general statutes heavily influenced by traditional gender 
roles: 
 

• The Traditional Statutory Hierarchy: Under provisions like Section 6 of 
the Hindu Minority and Guardianship Act, 1956, the father is historically 
recognized as the "natural guardian" of a minor. 
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• The "Tender Years" Exception: The exact same statutory framework 
makes an immediate exception for children under the age of five, stating that 
their custody should typically remain with the mother. 

 

• The Evolving Reality: Driven by progressive legal updates and the 
influential recommendations of the 257th Law Commission Report, the 
judiciary has steadily pushed toward a gender-neutral, concurrent parenting 
framework. While fully codified "shared parenting" remains logistically and 
structurally challenging in India, courts increasingly view both parents as 
vital to a child's psychological development. 
 
The Supreme Directive: The "Welfare" Doctrine 
 
If there is one concept that dominates Indian custody jurisprudence, it is this: 
Statutory parental rights matter very little if they conflict with the 
child's welfare. 
 
As affirmed by landmark rulings from the Supreme Court of India, "welfare" 
is interpreted in its widest possible sense. It is not merely a question of 
financial superiority, deep pockets, or who can pay the highest school fees. 
 
Dimension of Welfare What Judges Actually Evaluate 
 
Physical & Environmental Stability of housing, healthcare continuity, 

nutrition, and proximity to schooling. 
Intellectual & Educational Active parental involvement in daily 

schooling, cognitive development, and 
educational stability. 

Moral & Ethical The safety of the ecosystem, moral values 
learned by observation, and the ethical 
conduct of the primary caregiver. 

Psychological & Emotional Mental stability, deep emotional bonding, and 
protecting the child from parental conflict. 

 
Who is Favored in the Court of Law? (The Practical Breakdown) 
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While the overarching law dictates that child welfare is the absolute priority, 
practical judicial trends do exhibit distinct leanings depending on the child's 
developmental stage: 
 

1. The Tender Years (Below Age 5) 
Courts overwhelmingly lean toward the mother for children of a tender age, 
recognizing the biological and nurturing necessities of early childhood 
development. A father must present extraordinary, compelling evidence of 
severe neglect, unsafe environment, or unfitness to disrupt this legal 
presumption. 
 

2. Adolescence and the Female Child 
When dealing with older minor children—particularly young girls 
experiencing crucial biological, physical, and developmental milestones—
judges heavily weigh the physical presence and specialized care of the 
mother. Unless the mother’s home environment is actively toxic or harmful, 
she maintains a strong practical advantage during these years. 
 

3. The "Intelligent Preference" Bracket (Above Age 9) 
Once a child reaches an age where they can articulate a rational preference, 
judges routinely interview the minor in camera (privately in chambers). If the 
child is mature enough to form an intelligent, uncoached preference, their 
choice holds enormous weight, though the final decision always rests on 
what genuinely serves their welfare. 
 
 
Case in Focus: The Interplay of Character, Alienation, and Welfare 
 
A powerful illustration of how these principles operate in tandem is the 
landmark judgment of the High Court of Karnataka in Dr. Ekta Singh vs. 
Rajeev Giri (2023). 
 
In this case, both parents were highly qualified doctors. The mother had 
removed their minor daughter from the matrimonial home and placed her in 
the physical custody of the maternal grandparents in Chandigarh while she 
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remained in Bengaluru. She continuously flouted multiple court-mandated 
interim visitation orders, actively blocking the father’s access and tutoring 
the child with deep negativity against him. Furthermore, the evidence 
revealed she had prioritized an extra-marital relationship over the care of the 
child, frequently leaving the minor to be raised by the father and paternal 
grandparents. 
 
The Family Court granted custody to the father, a decision firmly upheld by 
the High Court. The High Court emphasized that: 
 

1. The technicalities of the Indian Evidence Act (such as Section 65B electronic 
certificates) cannot strictly tie the hands of a Family Court if a document 
assists in effectively resolving the dispute for a child's welfare. 
 

2. The mother had weaponized the child out of vengeance, demonstrated scant 
respect for judicial orders, and subjected the child to an unstable, unholy 
environment. 
 

3. The father possessed an unblemished character, a stable home, financial 
security, and the active daily support of the paternal grandparents. 
 
This case stands as a stark reminder: A parent cannot be a beneficiary of 
their own wrongs. Systematically denying visitation and alienating a child 
from a loving parent is a surefire way to lose custody entirely. 
 
The Modern Pivot: "Bad Spouse" vs. "Bad Parent" 
 
One of the most profound shifts in modern Indian custody jurisprudence is 
that courts are actively separating marital failure from parental 
fitness. 
 
Historically, aggressive litigants would flood the court with accusations of 
spousal infidelity, domestic disputes, or emotional betrayal solely to deny 
custody to the other side. Today, judges look past the mudslinging. A mother 
or father may have struggled within the confines of a broken marriage or 
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entered a new relationship, yet still remain an exceptionally loving, 
financially capable, and emotionally stable caregiver. 
 
Unless a parent's lifestyle or behavioral flaws directly create a hostile, 
dangerous, or neglectful environment for the minor, matrimonial fault is no 
longer an automatic disqualifier for custody. 
 
Red Flags That Can Destroy Your Custody Case 
Judges possess immense discretionary powers, and a litigant's conduct 
during trial can completely alter the outcome of a case. Indian courts are 
heavily trained to spot and penalize: 
 

• Parental Alienation & Tutoring: Intentionally blocking phone calls, 
denying visitation, video-recording safe meetings to distress the child, or 
feeding a young mind sophisticated, adult-like accusations against the other 
parent. 
 

• Weaponizing the Child for Vengeance: Treating the minor as a leverage 
chip to demand exorbitant financial settlements or filing serial, frivolous 
criminal complaints just to break parental contact. 

 
• Scant Respect for Court Orders: Flouting interim visitation mandates or 

hiding the child to frustrate the legal process. This signals to the judge that 
you do not respect the rule of law. 
 
The Winning Strategy: Focus on the Plan, Not the Revenge 
 
The parents who succeed in custody litigation are rarely the loudest, 
wealthiest, or most vengeful. 
 
The strongest legal position always belongs to the parent who enters the 
courtroom with a balanced emotional tone, impeccable documentation of 
their caregiving history, and a concrete, actionable parenting plan that 
actively respects the child's right to love both parents. 
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Navigating the emotional and legal complexities of child custody requires a 
deeply customized, child-centric approach. Our family law division 
specializes in crafting structured, long-term legal strategies designed to 
protect your child’s emotional and psychological future. 
 
Are you navigating a separation or curious about how courts 
evaluate specific digital evidence like WhatsApp messages in 
custody disputes? 

Let us know your thoughts or questions in the comments below or 
reach out to our team for a confidential consultation. 
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disputes are highly nuanced and fact-dependent; readers should consult with a qualified legal professional regarding their specific 
circumstances. 


